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RECENT CASE NOTES 103 

A defendant is usually liable for any injury proximately due to his negligence, 
although the particular injury could not have been anticipated as probable. See 
Childs v. Standard Oil Co. (1921, Minn.) 182 N. W. 1001 ; Polemis v. Furness, 
Withy, & Co. Ltd. (1921, G. A.) 37 L. T. R. 940. Causal connection is not 
generally broken by the following facts: (1) instinctive acts of the plaintiff or 
third persons, if reasonable; Woolley v. Scovell (1828, K. B.) 3 Man. & R. 105; 
Scott v. Shepherd (1773, C. P.) 3 Wils. 407; (2) acts due to deliberate choice of 
plaintiff or third persons, if reasonable; Boggs v. Jewell Tea Co. (1919) 263 Pa. 
413, 109 Atl. 666; Vandenburg v. Truax (1847, N. Y.) 4 Denio, 464; (3) inno- 
cent, or indeed wrongful, acts of third persons, if foreseeable and reasonable; 
Brower v. N. Y. C. & H. R. Ry. (1918) 91 N. J. L. 190, 103 Atl. 166; contra, 
Andrews & Co. v. Kinsel (1901) 114 Ga. 390, 40 S. E. 300. See (1918) 27 
Yale Law Journal, 1087; (4) fright caused by negligence resulting in injury, 
such as a miscarriage; Ala. Fuel & Iron Co. v. Baladmi (1916) 15 Ala. App. 316, 
73 So. 205; contra, Nelson v. Crawford (1899) 122 Mich. 466, 81 N. W. 335; 
(5) disease, even though there was a pre-existing tendency toward it McCahill v. 
N. Y. Transportation Co. (1911) 201 N. Y. 221, 94 N. E. 616. Where, however, 
the injury caused insanity, and, while insane, the injured person committed suicide, 
death is held not to be a proximate result of the injury. Daniels v. N. Y., N. H. & 
H. Ry. (1903) 183 Mass. 393, 67 N. E. 424. There seems to be no sound reason 
for this holding. Beale, The Proximate Consequences of an Act (1920) 33 
Harv. L. Rev. 633, 645. A greater degree of liberality is shown in workmen's 
compensation cases than in those at common law when death resulted from a 
disease following an injury. State, ex rel. Jefferson, v. District Court (1917) 
138 Minn. 334, 164 N. W. 1012; Harper, Workmen's Compensation (2d ed. 1920) 
130. On facts similar to the principal case the finding of a workmen's compen- 
sation commission in favor of a plaintiff has been sustained. Driscoll v. Jewell 
Belting Co. (1921, Conn.) 114 Atl. 109. The distinction is without foundation. 
If disease brought on by injury causes death, the injury is the proximate cause of 
death, and the disease is not an independent cause. 1 Thompson, Negligence 
(1901) 150. Disease after an injury is as probable and foreseeable as any of the 
intermediate causes previously enumerated. No inflexible, definite principle of 
causation can be laid down. 1 Street, Legal Liability (1906) no; Parker v. 
Marlboro Cotton Mills (1920) 114 S. C. 156, 103 S. E. 512., Whether a particular 
disease is the result of a particular injury is a question of fact for the jury. 
Baltimore City Passenger Ry. v. Kemp (1883) 61 Md. 74; 1 Thompson, op. cit. 
154. It seems as if the court might well have upheld the verdict in the instant 
case. 

Torts — Recovery by Administrator on behalf of Beneficiary whose Negli- 
gence Contributed to Injury Causing Death of Intestate.— The administrator 
of a child killed by the defendant's negligence brought action under the Ohio death 
statute to recover damages on behalf of the child's parents. The trial court 
instructed the jury to disregard the contributory negligence of the parents in 
determining the right of recovery. Held, that the question of contributory negli- 
gence should have been submitted to the jury. Star Fire Clay Co. v Budno 
(1920, C. C. A. 6th) 269 Fed. 508. 

The Ohio statute (Gen. Code Ohio, 1910, tit 3, ch. 3, sees. 10770, 10772) under 
which this action was brought is substantially similar to Lord Campbell's Act 
In cases brought under statutes of this type many courts deny recovery to a negli- 
gent beneficiary, because it would be unreasonable to permit one who had negli- 
gently sacrificed another's life to profit by that negligence. Lee v. New River 
Coal Co. (1913, C. C. A. 4th) 203 Fed. 644, under W. Va. Code, 1906, ch. 103, 
sees. 3488, 3489; Kentucky Utilities Co. v. McCarty's Adm'r. (1916-) 169 Ky. 
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38, 183 S. W. 237, under Const. 1891, sec. 241 and Sts. 1915, sec. 6 ; Kuchler v. 
Milwaukee etc. Co. (1914) 157 Wis. 107, 146 N. W. 1133, under Sts. 1898, ch. 178, 
sees. 4255, 4256 as amended by Laws, 191 1, ch. 226. Other jurisdictions, contrary 
to the holding of the instant case, allow a recovery under statutes of the Lord 
Campbell type on the ground that the legislature has specifically declared that a 
right of action shall exist in the personal representative, and that it is not within 
the province of the court to consider the negligence of the beneficiaries. Hines v. 
McCullers (1920) 121 Miss. 666, 83 So. 734 under Hem. Ann. Code, 1917, ch. 9, 
sec. 501; Braun, Adm'r. v. Buffalo Gen'l. Elec. Co. (1914) 213 N. Y. 655, 107 
N. E. 338, under C. C. P. 1800, ch. 15, sec. 1902. The statutes which are modeled 
on Lord Campbell's Act provide for a right of action in the personal representa- 
tive, if the deceased, had he lived, would have had a cause of action. The so-called 
"survival" statutes simply provide that the deceased's cause of action shall survive 
to the personal representative. Under statutes of the latter type, a recovery is 
generally allowed on behalf of negligent beneficiaries, the courts viewing such 
recovery as a mere incident to the action in favor of the estate. Wymore v. 
Mahaska County (1889) 78 Iowa, 396, 43 N. W. 264, see Code, 1897, tit. 18, ch. 1, 
sees. 3443, 3445. Warren, Adm'r, v. Manchester Ry. (1900) 70 N. H. 352, 47 Atl. 
735, under Pub. Sts. 1891, ch. 191, sees. 8, 13. But see contra, Crevilli v. Chicago 
Ry. (1917) 98 Wash. 42, 167 Pac. 66, under Act of April 5, 1910 (36 Stat at 
L. 291) ; see criticism (1917) 27 Yale Law Journal, 413. It has been held that 
recovery can be had under such a "survival" statute, whereas had the action been 
brought under the death statute in the same state — Kirby's Ark. Dig. 1904, ch. 
125, sees. 6289, 6290 — substantially following Lord Campbell's Act, no recovery 
could be had. Nashville Lumber Co. v. Busbee (1911) 100 Ark. 76, 139 S. W. 
301, 38 L. R A. (n. s.) 754, note, under Kirby Dig. 1904, ch. 125, sec. 6285 and 
ch. 51, sec. 2636 (2) ; compare likewise Love v. Detroit Ry. (1912) 170 Mich. 
1, 135 N. W. 963 with Feldman v. Detroit United Ry. (1910) 162 Mich. 486, 127 
N. W. 687. If it is conceded to be a fundamental principle of law that one guilty 
of contributory negligence proximately contributing to an injury should not be 
allowed any recompense for the loss occasioned through his own negligence, the 
view of those courts denying recovery is sound. If, on the other hand, it be 
thought more just and politic in the average case to allow recovery in spite of 
such negligence, on the ground that actual damages are thereby more evenly 
distributed — the loss of the person, compensated as well as may be by damages, 
being borne by the family, the loss of money by the defendant — the statutes, 
whether of the Lord Campbell or of the survival type, unquestionably permit — by 
literal interpretation— such a recovery,— a result in fact reached by the courts of 
many jurisdictions, among them New Hampshire and New York. 

Wills— Construction of Repugnant Clauses — Gift over after General 
Bequest.— The testator provided: "To my sister Georgie I give and bequeath 
four thousand dollars. At her decease same to go to my sister Frances." Held, 
(three judges dissenting) that Georgie took a life estate only. Gregg v. Bailey 
(1921, Me.) 113 Atl. 397. 

The majority opinion rested on the testator's intention as disclosed by the two 
gifts considered together, while it was argued in the dissenting opinion that the 
bequest to Georgie, being without words of limitation, passed an absolute estate, 
rendering any limitation over repugnant and void. A Maine statute declares that 
"a devise of land conveys all the estate of the devisor therein unless it appears by 
the will that he intended to convey a less estate." Rev. Sts. 1903, ch. 76, sec 16. 
By analogy, the same rule is applied to bequests of personalty. Loring v. Hayes 
(1894) 86 Me. 351, 29 Atl. 1093. The statute seems to require a reading of the 
will as a whole in the determination of the testator's intent If two plainly repug- 



